Does Twitter have to
respect my first
amendment rights?
The First Amendment is usually called upon by those who
believe their rights are being violated by companies like Twitter,
but what does the First Amendment actually protect?

The Constitution limits both the federal and state governments. The first ten
amendments to the Constitution tells the government it cannot interfere with
those rights.
The First Amendment does not say “all individuals have a right to free speech.”
Instead, the First Amendment says: “Congress shall make no law . . . abridging
the freedom of speech . . . .”1
The language of the First Amendment, like the other provisions in the Bill of
Rights, thus acts as a prohibition only on the government. The First Amendment
applies to the federal government, but the Supreme Court has held that it also
applies to the states.2

So what does that mean for Twitter, the NFL, a mall, and the
state of Texas?

The NFL can punish football players
for kneeling during the national
anthem because it is a private
company.

Twitter can ban Donald Trump from
having a Twitter account because it
is a private company.

The mall can prevent you from
protesting in the food court because
the mall is not owned by the
government.3

However, Texas cannot prohibit you
from burning an American flag
because the government cannot
infringe on your freedom of speech.4

What if Twitter was regulated by the federal government?
Government regulation alone is not enough to make a private company have to
obey the Constitution. In one case, the Court said that a private electric company
that created a monopoly and was heavily regulated by the state could not be
considered a state actor that had to comply with the Constitution.5
6

What about the fact that the NFL gets tax subsidies from the government?

Generally, receiving federal, state, or local dollars does not make a private entity
subject to the Constitution. Indeed, in one case, the Supreme Court held that a
non-profit private school did not have to abide by the Constitution even though
the school received 90 – 99% of its funding from public monies! 7
Are there any exceptions to these rules?
Yes!

EXCEPTION
A private entity exercising a
traditional, exclusive function of
government can be subject to the
Constitution.

EXCEPTION
A private entity that is completely
“entangled” or “entwined" with the
government or has a “symbiotic
relationship” with the government
can be subject to the Constitution.8,9
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